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PREDICTING ACADEMIC DISHONESTY:
YOUR CHEATIN’ HEART WILL TELL ON YOU

D'Arcy Becker, University of Wisconsin - Eau Claire
dbecker@uwec.edu

Janice Connolly, University of Wisconsin - Eau Claire
connoljm@uwec.edu

Paula Lentz, University of Wisconsin - Eau Claire

ginderpj@uwec.edu

Joline Morrison, University of Wisconsin - Eau Claire
morrisjp@uwec.edu

ABSTRACT

Crib notes, paper mills, cell phones, copying and pasting from the Internet, hand signals
during exams, copying homework—the ways in which students engage in academically dishonest
behavior are numerous, and research suggests that most students cheat at some point in their
college careers. In addition, some studies indicate that business students are more likely to cheat
than are students in other disciplines.

Much research has been conducted to determine the prevalence of academic dishonesty and
to discover characteristics of those who engage in academic dishonesty. Less research has been
conducted that attempts to develop a general model for understanding underlying motives or
predispositions for engaging in this behavior. Such a model may assist faculty with efforts to reduce
or eliminate academic dishonesty.

Our study tests a model of student cheating that is derived from a model of dishonest
behavior in business: the fraud triangle. Participants in this study were 476 business students. The
study showed that each of the elements of the fraud triangle—incentive, rationalization and
opportunity—is a significant determinant of student cheating. We also tested the results for impact
from student GPA, student gender, hours spent working per week, student age and frequency of
partying behavior. Results show that frequency of partying and age were also significant
determinants of student cheating. Implications for faculty are discussed.
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THAT’S NOT CHEATING

D’Arcy Becker, University of Wisconsin — Eau Claire
dbecker@uwec.edu
Susan Haugen, University of Wisconsin — Eau Claire
shaugen@uwec.edu
Ingrid Ulstad, University of Wisconsin — Eau Claire
ulstadic@uwec.edu

ABSTRACT

Recent financial scandals such as Enron, Sunbeam and Kmart have painted the accounting
profession in a very unfavorable light. The 2004 Gallup Poll of the public’s rating of honesty and
ethics reports accountants’ ratings at historical lows, reflecting a widespread perception that
accountants and auditors have relaxed their ethical standards and foster a climate of financial
misdeeds.

There are strong parallels between student ethics and ethics in corporate America. The act
of cheating to receive better grades may be similar to the act of perpetrating financial fraud to
improve a company’s financial results. Academic misconduct, specifically cheating, may be a
precursor for corporate misconduct

There is evidence that cheating among college students is rampant. Student attitudes about
cheating behaviors may be strong predictors of cheating behavior. This study uses an Academic
Dishonesty Scale to investigate student attitudes about cheating behaviors. Survey participants were
undergraduate students at a public Midwestern university. On average, students rated the cheating
behaviors more acceptable than one might hope. The mean ratings by all students were all
significantly above the scale minimum.

The study results support a conclusion that accounting students are not less ethical than
other college students when it comes to attitudes about student cheating. However, the mean ratings
of cheating behaviors imply that college courses in ethics for all majors may need to place
additional focus on ethical sensitivity issues, ethical reasoning, and the identification of ethical
courses of action in personal and professional decision making.
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RESPONDING TO ALLEGATIONS OF 3RD PARTY
SEXUAL HARASSMENT: POLICY AND PRACTICE
ISSUES

Gerald E. Calvasina, Southern Utah University
calvasina@suu.edu

ABSTRACT

Employee allegations of sexual harassment by supervisors and co-workers continue to be
a complex human resource management problem for employers. Equal Employment Opportunity
Commission regulations have long held that employers may also be responsible for the acts of non-
employees with respect to sexual harassment of employees in the workplace, and in recent years
more U.S. courts have relied on these regulations in recognizing the existence of a cause of action
for harassment by third parties. The purpose of this paper is to examine recent court decisions
dealing with allegations of sexual harassment involving third parties and the potential legal and
employee relations consequences associated with sexual harassment of employees by third parties.
The paper will also explore what organizations can do to minimize the negative consequences
associated with third party sexual harassment and reduce exposure to litigation.

INTRODUCTION

Doing "whatever it takes" to satisfy a customer or client is often deemed critical to business
survival. While the often repeated phrase “the customer is always right” may be valid in many
situations, when a complaint alleging hostile or harassing behavior on the part of a customer is
voiced by an employee it is critical for managers to remember the customer is never right.

There is a great deal of literature and case law dealing with co-worker and supervisor
harassment. With respect to third-party sexual harassment, there have been relatively few court
cases, and academic and practitioner publications have been limited. What has been published in
recent years seems to indicate that the problem of sexual harassment by third parties is real and
much more pervasive than previously thought. In addition, as the composition of the workforce
continues to evolve and as more judicial attention is given to the issue, the potential that third-party
sexual harassment “might be the next tide of sexual harassment litigation™ is a distinct possibility
(Vaughn, 2002).

Early litigation involving third-party harassment was associated with employer policies
requiring female employees to wear sexually provocative uniforms (Ream, 2000). Subsequently,
a number of cases involving casinos, restaurants and strip clubs have addressed third-party
harassment (Folkerson v. Circus Circus Entertainment, Inc. 1998, Lockard v. Pizza hut, Inc. 1998,
and McDonald v. B.E. Windows Corp. 2003). More recent cases involving allegations of third-
party harassment have involved a health and human service provider and a patient (Van Horn v.
Specialized Support Services, Inc., 2003), a relocation consultant and client (Little v. Windermere
Relocation, 2001), a store manager and a safety inspector (Weiland v. El Kram, Inc., 2002).

In exploring the prevalence of third-party sexual harassment, Lea Vaughn cites evidence
from a number of sources indicating that third-party sexual harassment is much more wide spread
than the volume of litigation and academic literature on the subject indicates. For example, Vaughn
cites survey research on female attorneys’ experience with sexual harassment reporting that 61.5%
of the respondents reported being sexually harassed by clients in the last five years. Vaughn also
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cites a recent ABA Journal article reporting on the continued prevalence of the behavior (Vaughn,
2002, citing Stevens 1994, and Baker 2000).

Ream reported on Safeway supermarkets customer service policy that led to allegations of
third-party sexual harassment in 1998. Employees claimed that Safeway’s customer service policies
exposed them to harassment by customers creating a hostile working environment. In this
environment, employees alleged that customers felt at liberty to make sexual advances and
comments and in some cases assault employees (Ream, 2000).

LEGAL BACKGROUND

Employer liability for sexual harassment by third parties is different than for harassment
committed by a supervisor. Employers are subject to vicarious liability for actionable sexual
harassment created by a supervisor with immediate or successively higher authority over the
employee. An employer may raise the affirmative defense to liability if no tangible job action was
taken and it can show that they exercised reasonable care to prevent and promptly correct any
sexually harassing behavior and the employee unreasonably failed to utilize any preventative or
corrective opportunities provided by the employer. The standard of liability for employers with
respect to harassment by a third-party is basically the same that applies to co-worker harassment.
An employer may be held liable for customer harassment if they "fail to remedy or prevent a hostile
or offensive work environment which management-level employees knew, or in the exercise of
reasonable care should have known"(Lockard v. Pizza Hut, 1998).

In Lockard v. Pizza Hut, a manager ignored an employee’s complaints that a customer
verbally and physically harassed her. The physical harassment included the customer pulling the
employee’s hair and grabbing her breast. The manager ignored the employee’s complaints and
ordered the employee to continue to wait on the customer. The court held that because the manager
failed to take reasonable steps to remedy or prevent the hostile environment, the employer was liable
for its manager’s failure to act (Lockard v. Pizza Hut, 1998).

A difference in how the co-worker sexual harassment standard is applied in third-party cases
involves the employer's ability to take remedial action. For example, in a co-worker harassment
situation, an employer has the ability to discipline and possibly discharge an alleged harasser while
in third-party cases "an employer's options may be more limited" (Shea, 1999). In third-party cases
employers are expected to take "reasonable steps" to stop harassment (Morrell, 2000).

RECENT CASES

In recent years numerous U.S. Federal Courts have issued decisions consistent with the
EEOC’s position that the employer’s responsibility for harassment includes harassment by
customers, clients, vendors, and suppliers. Controversy in California’s courts with respect to
employer liability for harassment by third-parties was settled in October of 2003 with the signing
into law of AB 76. This statute amended California’s Fair Employment and Housing Act which had
been interpreted by California’s appeals court to “not provide a private right of action for damages
by an employee harassed by a non-employee such as a client or customer of the employer” (McKee,
2003 and Sexual Harassment Litigation Reporter, 2003).

Recent cases alleging third party sexual harassment have involved a variety of situations.
Betty Van Horn, a member of Specialized Support Services (SSS) patient support staff that provided
services to mentally retarded and developmentally disabled clients, was awarded $82,000 in
damages after claiming that her employer failed to protect her from sexual harassment by a 21-year
old client of the company with Down syndrome (Van Horn v. Specialized Support Service Inc.,
2003). Recent cases where plaintiffs have survived employer summary judgment motions involving
allegations of sexual harassment involving a third-party include Little v. Windermere Relocation,
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2001, Weiland v. EIKRam, Inc, 2002, McDonald v. B.E. Windows Corp. 2003, and Watson v. Blue
Circle, 2003.

MINIMIZING EMPLOYER LIABILITY

The Little v. Windermere and Van Horn v. Specialized Support Services cases highlight the
complications that can occur when a firm takes its efforts to satisfy its customers too far. The
employer's problems in the Van Horn case start with a basic flaw for any firm looking to prevent
and properly respond to allegations of sexual harassment by an employee.

Specialized Support Services (SSS) employed approximately 400 employees in lowa and
Missouri. They provided services to mentally retarded and developmentally disabled clients in
group settings and in the clients' homes. Ms. Van Horn alleged that a 21 year old client in her care
had engaged in increasingly severe sexual behavior toward her that included him grabbing her
breasts. Ms. Van Horn had documented the behavior per company policy and properly informed
her supervisors as to the nature of the behavior. She requested guidance and self-defense training
on several occasions so as to properly respond to the escalating severe nature of the behavior. Van
Horn was told that there was training for hitting or pinching, but that there was nothing directly
available for sexually aggressive behavior. She received no training of any type in response to her
reports.

The incident that eventually triggered Ms. Van Horn's termination, involved the client
pinching her breast and refusing to let go. In response, Ms. Van Horn slapped the client in the face
causing him to release his grip. Ms. Van Horn properly reported the incident in accordance with
company policy and was subsequently terminated for violating another company policy "Respect
Every Consumer's Rights" which read in part, never impose punishments on consumers. The Court
concluded that Ms. Van Horn's slapping her client was reasonable self-defense against harassment
and was therefore protected oppositional activity under Title VII. The Court also concluded that the
company is free to maintain its zero-tolerance policy against punishment of its clients, but cannot
ignore clear warning signs and then terminate an employee who resists sexual harassment and
assault in the workplace. To do so, the court said, "is to deny the employee the basic protection
against discrimination which Title VII affords. This the Court is not prepared to do"(Van Horn v.
Specialized Support Services, 2003).

As courts continue to appear to be expanding liability for sexual harassment, employers
should focus on two issues. First, when employers receive allegations of harassment committed by
third-parties, it should treat that claim the same way it would treat any other harassment claim. The
response should include a prompt and through investigation by qualified personnel with efforts to
insure the need for confidentiality, to stop the harassing behavior, and to guard against retaliation.
Most employers today have become "highly sensitized to the harassment issue"(Aron, 2002). Yet,
in the Van Horn case, as late as 2002, a company with nearly 400 employees had no policy dealing
with sexual harassment, no training for employees on how to respond to sexual harassment from
clients, and no training for supervisors on how to respond to allegations from employees. In Little
v. Windermere and Weiland v. El Kram, poor responses by managers, one specifically designated
as a complaint-receiving manager in the company's harassment policy directly contributed to the
courts finding for the plaintiffs.

The key for employers to satisfy the Court’s standards rests on an employer implementing
a quality training program. This conclusion has been reinforced on numerous occasions in Federal
Appeals Courts decisions since Kolstad. In EEOC v. Wal-Mart Stores, the 10th Circuit held that
“the extent to which an employer has adopted anti-discrimination policies and educated its
employees about the requirements of Title VII is important in deciding whether it is insulated from
vicarious punitive liability”(EEOC v. Wal-Mart, 1999). Additional appellate court decisions have
admonished employers to go beyond training dealing with sexual harassment to include race
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religion, national origin, and disability (Swinton v. Potomac Corp., 2001). The focus of the training
should be on prevention and should include all employees. At a minimum, these efforts will
demonstrate an organizations good faith effort to minimize an organizations exposure to sexual
harassment litigation and the possibility that allegations of third-party sexual harassment will
become the next tide of sexual harassment litigation.
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A PROFESSION FOCUSES ON THE ETHICAL
ISSUES OF OUTSOURCING

Sarah E. Hazelwood, University of Louisiana at Lafayette
SarahEH711@yahoo.com
Ellen D. Cook, University of Louisiana at Lafayette
edcook@louisiana.edu
Anita C. Hazelwood, University of Louisiana at Lafayette
hazelwd@louisiana.edu

ABSTRACT

Outsourcing, the contracting of traditionally internally provided goods and services to
outside third-party contractors, has existed on the American canvas for decades in various sectors
of the economy including manufacturing, technology, health care, and business services. The
benefits in terms of cost savings and the ability of companies to concentrate on core competencies
while transferring non-core business processes, thereby providing more effective goods and services
elsewhere, have been lauded. Of late, however, there has been increased public attention on and
controversy surrounding the practice as outsourcing has become "off-shoring," that is, sending an
increasing number of American jobs overseas.

While there are a number of industries impacted and a number of issues involved, this paper
will focus on the ethical issues surrounding the outsourcing of accounting services overseas with
specific attention to the outsourcing of tax returns. Following a discussion of ethics in general and
an overview of outsourcing, the paper will list the benefits and costs of outsourcing, discuss the
American Institute of Certified Public Accountants (AICPA) response to the issue, and briefly
explore the future implications for the accounting profession.
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CONFLICT OF INTEREST AND THE PUBLIC
INTEREST

Duane Helleloid, University of North Dakota

duane.helleloid@mail.business.und.edu

ABSTRACT

Where conflicts of interest exist for professionals, difficult decisions must be made regarding
when conflicts of interest should be monitored and managed (but allowed), and when they should
simply be avoided. Current trends in practice tend towards the latter, partly as a response to some
clearly questionable recent practices. In many instances the public interest is best served when
conflicts of interest are clearly avoided, and there is not even the appearance of impropriety. Yet
at times conflicts of interest are better managed than avoided.

INTRODUCTION

During the Spring of 2004, the U.S. Congress held hearings on whether certain high level
scientists in the National Institutes of Health (NIH) had violated federal ethics statutes as a result
of'paid consultancy (or advisory) services to firms that were recipients of NIH grants. A blue ribbon
task force looked into this matter, as well as whether activities that may have been legal, were,
however, unethical and created the appearance of impropriety (NIH, 2004). In one situation, a NIH
scientist received a prestigious prize (with monetary value) from an organization that was under
consideration to receive NIH funding. In another case, a scientist was working in an official NIH
capacity with one biotech firm, while moonlighting as paid consultant to one of its competitors
(Willman, 2003). Nevertheless, the initial reactions by the NIH suggested that allowing scientists
to have regular contact with private industry helped promote the flow of knowledge and the
development of science (NIH, 2003). As aresult ofthese inquiries, since February 2005 senior level
NIH scientists are now largely prohibited from engaging in any outside consulting or serving on
firms' scientific advisory boards (Brainard, 2005). While these actions may help eliminate potential
conflicts of interest, it is less clear that they are unambiguously in the public interest, or help
promote efficient flows of scientific information. Morgan and Reynolds (2002) argued that many
inappropriate and poorly conceived decisions get made in an attempt to avoid even the appearance
of impropriety.

CONFLICTOF INTEREST IN THE PROFESSIONS

Over the past few decades there has been increasing concern over how professionals deal
with real and perceived conflicts of interest: the situation at the NIH is just one example. In
medicine, doctors have seen several changes in the law, and the practices of medical boards that
scrutinize actions, regarding their ability to profit from services to which they refer their patients.
In accounting, the auditing firms have moved to separate their consulting services into separate firms
to help assure the independence of their audit opinions. And in the legal profession, the frequency
with which judges' and attorneys' impartiality has been questioned over appearances of impropriety
has increased substantially. Investment banking firms have had to erect "Chinese Walls" to make
certain that investment banking, advisory, and analyst functions do not unduly influence the actions
of the others (Nanda, 2004)

These situations raise legitimate concerns over potential conflicts of interest. An accountant
with a significant financial stake in an audit client may be reluctant to provide an adverse or
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qualified opinion that could cause the value of the stock to fall. A doctor may regularly suggest an
array of largely useless tests if the financial health of a laboratory he or she owns is at stake.

Likewise, a judge or attorney might manipulate proceedings and selectively introduce evidence in
a trial if their personal financial wealth could be affected by the outcome. A board member could
influence a firm to acquire (or purchase goods from) a firm in which they have a financial stake.
At the Centers for Disease Control and Prevention, it was recently decided to separate the functions
of its national immunization program (which advocates immunization), and its vaccine safety
program (which monitors risks of vaccines). This was done as a result of pressure from those who
"have argued that the agency's dual role in promoting vaccines and overseeing their safety is a
serious conflict of interest" (O'Conner and Harris, 2005). Lastly, as was suggested in congressional
hearings, a NIH scientist could direct federal funds towards firms that also retain the scientist as a
paid advisor. Certainly, true conflicts of interest provide parties with opportunity to take actions that
have the potential to harm individuals, waste public (and private) resources, erode public trust, and
cause undue benefits to flow to some people at the expense of others.

In many professions there are clear conflict of interest guidelines. The legal profession
requires all officers of the court to inform each other, and their clients, when a potential conflict may
arise. It is then up to the parties involved to determine if the conflict is one that might lead to
inappropriate decisions or actions. Most professions also have codes of conduct, or ethical codes,
that prescribe certain behavior, and/or prohibit certain kinds of behavior (Nanda, 2003). One
example of this is the Hippocratic oath required of most doctors, where they pledge duty to the
profession and the patient above their personal interest. The federal government of the U.S.A. has
extensive legislation, pamphlets, and directives describing what constitutes a conflict of interest, and
what employees must do to avoid situations with the potential for a conflict of interest (USOGE,
2002).

MANAGING CONFLICTS OF INTEREST

In most situations, however, removal of real or perceived conflicts of interest may not be the
only factor relevant when considering how issues should be handled. The following factors may
also contribute to the development of appropriate guidelines for handling conflicts of interest.

Materiality: The absolute prohibition on certain activities due to their very nature ignores
the question as to whether these activities are likely to have any material impact on the decision
maker, or on the public good. For example, a family doctor who owns a hundred shares of Merck
stock will not meaningfully impact his wealth, or the value of Merck stock, through his prescription
writing decisions. Nor will the accountant, whose child has one share of mouse-eared Disney stock
framed on their wall, likely let that share influence the quality of the audit performed. Concern over
the "potential" for conflict should be mitigated by practical materiality considerations. The federal
government has regulations that allow employees to receive small gifts from outside firms without
any need to report the gift. This practice also presumes that such gifts would not constitute a
potential conflict of interest.

Informational Efficiency: In many situations an individual may have knowledge that should
be shared with others to promote overall economic efficiency. The CEO of a retail firm may have
advanced knowledge of trends in consumer buying and growth in certain segments of the market.
To the extent that this CEO can provide knowledge to a supplier as a member of the supplier's board,
they can help the supplier prepare for changes in the market (even if these changes are ones the
retailer's firm is unlikely to take advantage of). Likewise a NIH scientist may have ideas or inklings
that indirectly arise from existing research, but which are outside the realm of current NIH projects
to adequately explore or address. Ifthe scientist can discuss these ideas with other scientists at firms
that may be in a better position to investigate the idea, it is more likely that the idea will be
thoroughly vetted. While such an interaction could take place without the scientist having any
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formal ties to private firms, if the scientist does have regular meetings with other firms (as would
occur as consultant or member of a scientific advisory board), it is more likely that the issue will
come out for discussion. Thus, prohibitions on any situations that may involve conflicts of interest
could prevent individuals with relevant knowledge from sharing it with others that would benefit
from the knowledge.

Efficacy of Disclosure: In some instances, full disclosure of potential conflicts of interest
can be an effective control for assuring that individuals do not act inappropriately. In the legal
profession, there are very few outright prohibitions on activities where conflict of interest could
arise. Instead, attorneys are required to fully disclose all potential conflicts, and failure to do so has
severe penalties. Thus, clients and other parties to the proceedings can ask that attorneys (or judges)
recluse themselves or remove the conflict by divesting ownership in the potentially conflicting
interest. The attorney with the conflict also knows that any actions taken will be even more
carefully scrutinized because of the potential conflict. Members of boards frequently recluse
themselves from certain decisions that may affect another company in which they have an interest,
and professors are expected to recluse themselves from assigning grades to students who may be
family members or with whom they have a close personal relationship (or in some institutions, have
these grades reviewed by an independent evaluator). The federal government has clear guidelines
requiring employees to disclose outside income. Under some circumstances only internal disclosure
isrequired, while in other cases income must be publicly disclosed. Atthe NIH, however, deliberate
actions were taken to circumvent public disclosure. Public disclosure, when properly implemented
and when reasonable levels of materiality are observed, may provide sufficient information to all
parties, and serve to constrain potentially unethical behavior. Under these conditions individuals
can continue to participate in decisions where a potential conflict of interest arises. (In other
situations, however, disclosure may have less relevance, as a sick patient is unlikely to look at a
physician's financial disclosures before agreeing to a particular test or procedure.)

Public Interest: The public interest may be best served when each individual, firm, and
government entity has all the relevant information to make well-informed decisions. If individuals
with relevant information are prohibited from participating in the process due to potential conflicts
of interest, those left to make the decisions may not have sufficient information to make decisions
that are in the best interest of all parties. Should a county economic development board contain no
members who might benefit from further economic development (e.g., other business persons), even
though these individuals are the ones who locally have experience in economic development?
Should a board of directors of a public firm have no members who are quite familiar with the
industry or the firm, just to ensure that there are no potential conflicts of interest? In neither of these
situations would the public interest likely be served if those participating on the relevant boards had
little relevant knowledge on which they could make decisions. NIH scientists have a duty to both
disseminate knowledge and protect those who hold intellectual property rights. The public interest
may not be fully served if their contact with scientists in private industry is severely constrained.

Personal Freedom: One of the unalienable rights in the United States, and in many other
countries, is liberty. Individuals have liberty to make certain choices, and influence their own
wealth and happiness. When individuals are constrained from influencing some decisions because
of previous decisions they have made, some personal freedom is lost. In many situations this is
normal and appropriate — when we choose to be employed by one firm, we generally cannot
moonlight as a paid consultant to a competitor. In other situations, however, when the potential for
real conflicts of interest are low, personal freedom is unnecessarily constrained if the simple
appearance of potential impropriety is the basis for prohibiting certain actions or decisions.
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CONCLUSION

There is no doubt that individuals confronted with true conflicts of interest are in a difficult
position, and their decisions have the potential to lead to poor decisions by others, personal harm
to some, erosion of public trust, and may be counter to public interest. But some good can also
come from conflicts of interest, and an outright ban on situations where the potential for conflict of
interest may arise can also create harm and likewise be counter to the public interest. When
government and businesses choose to regulate situations where conflicts of interest may arise, as has
happened recently at the NIH, it is appropriate that other alternatives are explored in addition to
outright bans. Materiality, information efficiency, disclosure, public interest, and personal freedom
should all be considered when designing appropriate controls on potential conflicts of interest.
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ABSTRACT

The Inter-American Convention on International Commercial Arbitration was promulgated
by nations of the Organization of American States to provide enforceability of international
arbitration awards. Eighteen OAS member nations, including the United States, have ratified this
Convention. The Inter-American Convention is controlling law in the United States. The Convention
mandates that arbitral awards shall have the force of judicial final judgments. The laws of the
United States support this policy and provide a method for award confirmation and enforcement.
However, the Convention and the laws of the United States also provide obstacles to award
confirmation. Recent United States court cases interpreting the Inter-American Convention have
recognized many grounds for denial of arbitration award confirmation. The purpose for this paper
is to identify the grounds that may be asserted in United States courts to thwart confirmation of
arbitral awards governed by the Convention.

INTRODUCTION

Businesses that engage in global commerce rely on the enforceability of international
arbitration awards (Slate 2002). In theory, award confirmation is a summary proceeding (American
Life Insurance Company v. Parra 2003). Unfortunately, many times the proceeding is derailed by
objections to the arbitration process and to the award. Objections may result in vacatur or mire the
process in litigation. An awareness of the barriers to confirmation of arbitral awards governed by
the Inter-American Convention in United States courts may reduce the exposure for confirmation
refusal.

THE INTERAMERICAN CONVENTION

The Inter-American Convention is a treaty that mandates the enforceability of written
commercial arbitration agreements in the Western Hemisphere. It provides that arbitral awards shall
have the force of final judgments (Federal Arbitration Act Chapter 3, 1990). The Convention was
promulgated in 1975. Eighteen OAS member nations, including the United States, have ratified the
Convention. The Inter-American Convention is controlling law in the United States (American Life
Insurance Company v. Parra 2003). Article 5 of the Inter-American Convention provides seven
grounds upon which to deny confirmation of arbitral awards (Federal Arbitration Act Chapter 3,
1990).

INTER-AMERICAN CONVENTION AND THE FEDERAL ARBITRATION ACT
The Inter-American Convention is codified at chapter 3 of the Federal Arbitration Act

(“FAA”) (Federal Arbitration Act, 1947). It incorporates the FAA’s terms unless they are in
conflict (Banco De Seguros Del Estado v. Mutual Marine Offices, Inc., 2002). In court proceedings
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in the United States to confirm arbitral awards governed by the FAA and the Inter-American
Convention, the court is required to confirm the award unless it finds grounds for refusal to do so
(Employers Insurance of Wausau v. Banco de Seguros Del Estado, 1999). Chapter 1 of the FAA
contains four additional grounds upon which to vacate or deny award confirmation (Federal
Arbitration Act Chapter 1, 1947).

THE INTER-AMERICAN CONVENTION AND THE NEW YORK
CONVENTION

The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards is known as the New York Convention. It was designed to empower U.S. courts to
recognize and enforce arbitration agreements between parties of signatory nations (Energy
Transport, Ltd. v. Cabot Indonesia, 2004). In 1970, Congress implemented the New York
Convention as Chapter 2 of the FAA (Federal Arbitration Act Chapter 2, 1970). Congress intended
the Inter-American Convention to reach the same results as those reached under the New York
Convention (Productos Mercantiles v. Faberge USA, Inc., 1994). The New York Convention
contains seven grounds upon which to deny arbitral award confirmation that are almost identical to
the seven grounds set forth in the Inter-American Convention (Federal Arbitration Act, 1970).

BASIS UPON WHICH TO DENY ARBITRATION AWARD CONFIRMATION

First, The FAA provides that the Inter-American Convention incorporates the seven grounds
to deny confirmation stated in the New Y ork Convention (Nicor International Corporation v. El Paso
Corporation, 2003). Second, the Inter-American Convention also incorporates the FAA’s terms
unless the terms of the FAA are in conflict (Federal Arbitration Act, 1990). It has been held in some
jurisdictions that United States courts may employ domestic law and the four additional grounds set
forth in the FAA to refuse to confirm arbitration awards governed by the Conventions (Productos
Mercantiles E Industriales, S.A. v. Faberge USA, Inc, 1994). Cases arising under the Inter-
American Convention have been accorded this treatment. Third, two common law defenses termed
“manifest disregard of the law” and denial of “fundamental fairness” have also been considered in
cases governed by the Inter-American Convention.

DEFENSES TO CONFIRMATION

Stated in summary fashion, the categories permitting an attack upon an arbitral awards
include: (1) incapacity of a party or invalidity of the agreement; (2) lack of due process in the
arbitration proceedings; (3) exceeding the scope of arbitration; (4) improper arbitration panel; (5)
a vacated or not-yet-binding award; (6) arbitral consideration of an issue prohibited under domestic
law; (7) forum public policy; (8) bad faith; (9) corruption or partiality of an arbitrator; (10) arbitrator
misconduct; (11) arbitrator overreaching; (12) manifest disregard of the law and; (13) denial of
fundamental fairness.

GROUNDS FOR DENIAL OF ARBITRATION AWARD CONFIRMATION
UNDER THE CONVENTIONS

1 The parties to the agreement were under some incapacity
or
The agreement is invalid under the law designated in the agreement or in the country where
the award was made.
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First, Legal incapacity means there exists some defect in the party’s legal status to act (Harris v.
Averick, 1960). Second, incapacity of a party can refer to incapacity to contract due to a physical
or mental condition (Contracts 17A Corpus Juris Secundum, 1936-).

2. The party against whom the award is invoked was not given proper notice of the
appointment of the arbitrator or of the arbitration proceedings;
or
The party against whom the award is invoked was unable to present a defense.

The U.S. Supreme Court has established a federal due process standard that only requires that
“proper notice” is “notice reasonably calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their objections”
(Mullane v. Central Hanover Bank & Trust Co., 1950).

3. The award deals with matters beyond the scope of the issues submitted to
arbitration.

The gravamen of this defense involves an inquiry into the authority of the arbitrator to fashion the
relief complained of. The arbitral award must draw its essence from the substantive contract.
(United Steelworkers of America v. Enterprise Wheel & Car Corp., 1960).

4. The composition of the arbitration panel or the arbitral procedure was not in accordance with
the contract.

A party’s contractual intent cannot be modified by the court (Gutfreund v. Weiner, 1995).

5. The award has not yet become binding on the parties, or has been set aside or suspended by
a competent authority of the country in which, or under the law of which, that award was
made.

A U.S. court will refuse to confirm an award where a court of another nation has previously
invalidated it (Baker Marine (NIG.) Ltd. v. Chevron (NIG.) Ltd., 1999).

6. The subject matter of the difference is not capable of settlement by arbitration under the law
of the country where the enforcement is sought.

Anti-trust issues are about the only bright line arbitration subject matter prohibition in the United
States (Mitsubishi Motors Corporation v. Soler Chrysler-Plymouth, Inc., 1983).

7. Enforcement of the award would be contrary to the public policy of the forum nation.
International arbitration award confirmation may be denied where enforcement would violate the
forum state’s most basic notions of morality and justice (Parsons & Whittemore Overseas Co., Inc.

v. Societe Generale De L’Industrie Du Papier, 1974).

GROUNDS FOR DENIAL OF ARBITRATION AWARD CONFIRMATION
UNDER THE FAA

1. the award was procured by corruption, fraud or undue means.
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This provision means that bad faith has been employed in the procurement of the arbitral award
(Shearson Hayden Stone, Inc. v. Liang, 1980).

2. there was evident partiality or corruption in the arbitrators.

This ground in opposition to award confirmation involves the failure of a party or an arbitrator to
disclose prior or ongoing business dealings between them that might create an impression of
possible bias (Commonwealth Coatings Corp. v. Continental Casualty Co., 1968).

3. the arbitrators were guilty of misconduct in refusing to postpone the hearing or in refusing
to hear relevant evidence or of any other misbehavior prejudicing the rights of any party.

Most of the cases invoking this provision in opposition to award confirmation assert that the
arbitrators entered a ruling that resulted in rejection of relevant evidence and therefore denied the
parties a full and fair hearing (Hoteles Condada Beach, La Concha and Convention Center v. Union
de Tronquistas Local 910, 1985).

4. the arbitrators exceeded their powers, or so imperfectly executed them that a final
and definite award was not made.

In order for an arbitration award to be final and definite it must both resolve all the issues submitted
to arbitration, and determine each issue finally, so that no further litigation is necessary to finalize
the obligations of the parties under the award (Konkar Maritime Enterprises, S.A. v. Compagnie
Belge D’ Affretement, 1987).

GROUNDS FOR DENIAL OF ARBITRATION AWARD CONFIRMATION
UNDER THE COMMON LAW

1. the arbitrator acted in manifest disregard of the law.

Manifest disregard of the law means that (1) the arbitrators knew of a governing legal principle yet
refused to apply it or ignored it altogether and (2) the law ignored by the arbitrators was well
defined, explicit and clearly applicable to the case (LaPrade v. Kidder, Peabody & Co., Inc, 1997).

2. a party to the arbitration was denied fundamental fairness.

The courts of the United States hold that a fundamentally fair arbitration hearing requires notice, an
opportunity to be heard and to present proper evidence together with a requirement that the arbitrator
not be infected with bias (Bowles Financial Group, Inc. v. Stifel, Nicolaus & Company, Inc., 1994).

CONCLUSION

The Inter-American Convention was promulgated to assure enforcement of arbitral awards.
The summary confirmation process envisioned by the Convention does not always occur. There are
numerous grounds for denial of confirmation contained in the Convention itself, the FAA and the
Common Law. The possible impediments to judicial confirmation of arbitral awards made under
the Convention can be minimized by knowing about them beforehand and taking precautionary
measures to avoid the pitfalls when negotiating the arbitration agreement and conducting the
arbitration hearing.
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ABSTRACT

Recently, the Department of Labor’s Fairpay Overtime Initiative was enacted to revamp the
previous Fair Labor Standards Act (FLSA) rules governing employee overtime benefits. This
legislation is a significant departure from the past regulations in determining overtime eligibility.
In an effort to clarify these new FLSA guidelines, the authors have prepared a detailed model
outlining the process necessary to establish an employee’s exempt/non-exempt status. Particular
attention is paid to the process of correctly classifying employees by recommending the use of
functional job analysis procedures in order to administer the newly created job duties test.

Comments are then made about some shortcomings of the legislation and issues for managers to
consider.
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THE 21ST CENTURY’S VIRTUAL CORPORATION
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ABSTRACT

The purpose of this paper is to discuss a workflow process model that can be used as a guide
or prototype in order to implement or market a virtual corporation. A virtual corporation has an
electronic infrastructure that allows employees the use of computers and electronics in order to
perform tasks from any location at any time. This workflow process will focus on employees,
technology, and employer roles in a virtual corporation.

INTRODUCTION

The atmosphere in which some corporations conduct business should change from a slow-
paced, manual, physical environment to a fast-paced, electronic commerce environment. Manual
processes must change in order for businesses and customers to maximize investment and spending
opportunities on a global scale. With the precision and speed of technology, a business can operate
virtually electronically, reduce overhead expenses, and offer lower prices to its customers.
Employees working in a virtual corporation will perform job tasks with the use of technology, such
as cell phones, laptop computers, pagers, and fax machines. An employer may have employees
located throughout the U.S. and share information via online resources such as e-mail and the
Internet. Technology will be the focal point in connecting employees, vendors, and customers
together in order to inter-operate with one another. Thus, the Internet has enabled employers to
establish virtual work and virtual customer relationships.

EXAMPLE OF THE OLD PROCESS

Prior to illustrating the workflow process, an illustration of a typical non-virtual (manual)
process and how this process was reengineered to a partial virtual or electronic process is given. The
Merced County California welfare application process reengineered its (welfare) check application
process to reduce turnaround time from three to six weeks to one to three days (Keen & Cummins,
1994). The old process took three to six weeks from the time an applicant submitted his application
to the time he received an actual check. In the old process, the applicant would visit the agency and
complete 15 pages of forms that were routed to several offices. The forms were processed for
eligibility and returned to the agency and interviews were scheduled. The applicant would then
interview and the interviewer would gather additional data. The forms would then be processed and
payment initiated. The applicant would receive a welfare check in three to six weeks after the
application was completed. In the new process, the applicant would visit the agency, and the
interviewer would collect all of the data and process the information immediately. This information
would be shared by all of the offices via LAN and file server, thereby eliminating delays in having
information. The processing time for the welfare check would now be one to three days versus three
to six weeks. By reengineering the old welfare check process, the Merced County welfare office
cut processing time by approximately five weeks.
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THE NEW SYSTEM

Managers are tasked with reengineering processes to produce more output in less time and
reduce human or physical resources, as illustrated in the Merced County welfare process example.
Profit opportunities persuade business leaders to operate in a lean and efficient manner. Businesses
need to link companies together through technology in order to improve processes that will increase
the need to interact electronically. “The ultimate goal: to build virtual corporations, in which
companies work together to perform the functions previously carried out by the hierarchical
corporate structure” (Caldwell, 1996, p. 50).

IBM, AT&T, and Ameritech have virtual operations. Depupi (1997) describes Ameritech
as “a phone company serving much of the Midwest, providing communications services. The
telecommuters work part-time schedules of 20 hours a week, communicating with the company
mainframe via a terminal and ISDN and dial-up leased data lines” (p. 21). The virtual corporation
workflow module can be used by a company as an initial guide to developing a virtual corporation.
A virtual corporation workflow module illustrating the interaction of employees, technology, and
employer is presented and explained in the following sections.

EMPLOYEES

Participating in a virtual operation work environment will have a positive effect on the way
employees work in the 21st century. While this concept of working in a virtual operation or
telecommuting is not new, many businesses are slow to adapt and change the way they do business.
On the other hand, many businesses are transforming to a fast electronic operating environment and
have begun to operate a leaner budget by having their employees telecommute instead of working
in a facility. Employees telecommuting or working in a virtual operation will work from remote
locations, with company-provided equipment, and have increased skill sets.

Some employees will no longer be located in one central location, but will be working
remotely with the use of telecommunications. The virtual organization’s employees work in
scattered sites rather than one central location. Employees would be provided PCs, pagers, printers,
cell phones, and other technology to perform duties and tasks as assigned by the employer. Instead
of having to house and equip 30 employees to work in a single location, an employer can operate
remotely with its employees, vendors, and customers electronically and thus create a virtual working
environment.

The advances in the reliability of networkable PCs, along with advances in communication
capability (ISDN, T1-lines, high speed modems), has made the home office and subsequently the
virtual operation a viable option compared to the traditional way of working on a 9-5 job in one
location. Instead of reporting to the job, the job comes to you. Employees are telecommuting versus
commuting to work.

The capability of linking disparate resources together for purposes of communicating,
conferencing, data distribution, and the like has given employers increased options relative to the
ways in which they intend to utilize their human resources. Additionally, capital which was held
in place for expansion of facilities and real estate is now available for other purposes within the
enterprise. Instead, capital may be used for retrieval and service of debt, research and development,
or marketing and sales. Additionally, monies may be designated for expanding and growing the
information technology and information systems departments. These departments must be
developed in order to support and guide the acquisition of technical resources.
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SKILLS SET

The demand for quality, high-tech employees is at a premium. Davy (1998) states, “In
certain industries, such as information systems and technology, there are simply not enough workers
to do the jobs” (p. 19). Caldwell (1996) agrees that there is a shortage of employees and states,
“Service vendors and their clients are scrambling to hire enough skilled people to cope with
evolving client-server and Internet technologies” (p. 51). For a company to start training a work
force from scratch--for example, having to contract with or bring in-house the expertise to an
information system-illiterate workforce for the sole purpose of migrating to a virtual business--
would be a great risk, with a slim, if not negative, return.

Training and education in information tools and applications are not new. Additionally,
training is not something that can be mastered in a few weeks of class. The demand for employees
to already be trained to work with a company’s standard or primary information systems tools is
absolutely critical. Otherwise, an entity will find itself in a very tenable position and will push back
the timetable for rolling out the virtual solution, if not eliminating the project altogether. The
opportunity loss that would result could be potentially devastating simply because the employees
might not possess the necessary skills. The savings and convenience factors that may have led to
a virtual solution will most likely not be realized if employees are not knowledgeable and trained.

TECHNOLOGY

There are many tools available to enable a company to seek virtual solutions. Peterson &
Davie (1996) define the Internet as “a logical network built out of a collection of physical
networks.” The Internet allows all persons involved in the value chain the opportunity to
communicate with each other and share documents electronically. “By making it practical to
transmit information at high speeds, telecommunications has transformed the basis of entire
industries” (Keen & Cummins, 1994, p. 3).

One vital communication link is some form of electronic messaging, or e-mail. A robust e-
mail system will provide quick exchange of information and eliminate unnecessary and
unproductive phone conversations. Documents, drawings, and purchase orders can be attached to
an e-mail and sent electronically. The time savings and cost savings accrued from receiving a single
10-page file could pay for the use of the entire system for a single user for a month, compared with
overnight shipping costs. Having compatible databases and desktop tools is also vital. Microsoft
Office software offers word processing, database, spreadsheet, and presentation packages.
Additionally, there must be compatibility with operating systems, software, and hardware.

In order to manage a virtual corporation, operating systems, software, and hardware
standards must be established and utilized across the board. The Capability Maturity Module
(CMM) could be used to ensure software standards are met. The CMM identifies the characteristics
of an effective software process, but the mature organization addresses all issues essential to a
successful project, including people and technology, as well as process (Addison, 1997). All
desktops should look virtually the same.It is important to coordinate the purchase of standard tools
with customers in order to ensure and maintain compatibility and maintainability. The choice
between a “thick” client solution and a “thin” client solution should be considered. The thin solution
offers promise of being a cost-effective means of managing a remote multi-user environment.
Unfortunately, not all applications will work using a thin solution, if in fact you have special
accounting or management packages (People Soft or SAP). Not all modules will run using a thin
solution. The alternative, either PC or server, was once considered unmanageable (in the case of
PCs) or costly (in the case of server). A business survives and thrives on information--information
within the organization and information exchanged with suppliers, customers, and regulators.
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Moreover, the information needs to be consistent, accessible, and at the right location (Stallings &
Slyke, 1994).

EMPLOYER’S ROLE

The technical knowledge of a manager is crucial to the success of a virtual corporation.
Without knowledge in information technology or information systems, a manager will not
understand how to make business decisions or the impact of technology. In addition to
understanding technology, the responsibility of the manager’s job will include employee issues, in-
house management issues, and customer/supplier issues.

While many employees will enjoy working at home or in a virtual workplace, some
employees may have mixed feeling regarding the concept of working in an electronic virtual
corporation. It is important for management to help employees make the adjustment from being in
a dedicated facility with stationary equipment to a remote location with mobile electronic
equipment. Without a dedicated workplace, employees might feel isolated and out-of-touch. The
traditional lunch and breakroom interactions will be for the most part replaced with
videoconferencing and virtual meetings. Commuting to work will be replaced with telecommuting.
Cohen (1997) states that “Employees and managers will probably view this new way to work as
frustrating, promising, scary, or a combination” (p. 30). It is important for managers to help
employees adjust.

Since the vast majority of employees will in fact be working from home, one issue that many
managers wrestle with in connection with shifting from an on-site command and control workplace
to a virtual corporation is the insecurity concerning the productivity of employees. The customary
command and control model will not be viable. There will be no time clocks or arrival time. The
mundane interplay within groups may be less casual and indirect, and in fact, discussions will be
taking place across communication links such as video conferencing or teleconferencing. The
productivity issue must take into account trust and professionalism.

CONCLUSION

Businesses and employees must think about how the impact of technology will effect work
habits and work environment. Companies must change their inefficient manual work processes in
order to compete with other businesses and to stay current with technology. A virtual workflow
process could serve as a prototype to market and implement a virtual corporation. A workflow
moves information from person to person through a multitude of networks. Grenier & Metes (1995)
describe workflow as: “Workflow technologies have long been used to manage the flow of physical
objects: manufacturing parts, supplies, and documents. Here we extend that definition to include,
in fact to emphasize, managing electronic or information objects” (p. 133). A virtual operation
within a virtual corporation could be thought of as an interaction of employees and employers
performing tasks in a computer network environment. The virtual workflow process gives the
employees of a company an insight as to how employees, employers, and technology will interface
in a virtual corporation.
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MARKETING FOR THE 21ST CENTURY: THE
INTERNET AND THE REAL ESTATE INDUSTRY

Rob H. Kamery, Nova Southeastern University
robhkamery@yahoo.com

ABSTRACT

Corporations and the self-employed utilize the Internet to communicate, advertise, and sell
real estate. From real estate firms to the individuals (in many cases independent contractors)
employedwithin the firm, the Internet expands the communication, advertising, and sales paradigms
that are oftentimes firmly entrenched. Access to a complete list of available properties had been
limited to agents until the late 1990s in the real estate industry. Consumers knew that they would
need to make calls to agents to get detailed information on what was available--calls that sometimes
went unanswered. Now, not only is the information being shared with the public, it is available on
the consumer’s timetable.

INTRODUCTION

With all the information available on the Internet, how does real estate rank? Kersnar (1997)
and Antoniak (1997) state that real estate is the sixth most requested term in Internet searches.
Based on this statistic, it is obvious that there is an interested public waiting to be informed.

If the needs of the information-seeking consumer are to be met, a Web surfer’s interest
should be satiated when the search engine returns the results of the search for real estate. Haight
(1997) states that the number of sites dealing with real estate amounts to approximately 10,000.
Among these 10,000 sites, the Internet user will find both the individuals (agents and For Sale By
Owners) and the firms that have decided to conduct business on the Web.

The most documented disaster in the real estate industry’s adventures on the Internet was
the near collapse of the Realtors Information Network, also known as RIN (www.realtor.com).
RIN’s financial backing comes from the National Association of Realtors (NAR), who through
August of 1996 had spent in excess of $13 million in its development. RIN originally aimed to
“provide real estate listings nationwide on the Web to consumers and would act as something of a
proprietary America Online for real estate agents ”” (Blumenthal, 1996). RIN’s plans were to charge
agents for the system as well as $2 for each listing on the web site. To its disadvantage, while RIN
was being developed, other lower-cost substitutes--strictly utilizing the Internet while performing
RIN-like functions--were also being developed. These substitute sites, in some cases, garnered the
real estate business that RIN could not. In other cases, real estate agents and real estate firms waited
for the dust to settle before making a decision on whether and how to enter the Internet.

INTERNET AND THE REAL ESTATE INDUSTRY

In August 1996, the NM Board authorized the RIN Board of Directors to revamp RIN from
a private network using a proprietary desktop system to a national on-line, Internet-based system.
In December, RIN enlisted RealSelect to manage, promote, and expand the RIN site for the general
public. The new version of RIN will provide free property ads for Realtors®, a national email
address for Realtors at realtor.com, home pages for Realtors®, revenue sharing for content providers
(for example, local Multiple Listing Services), and no additional funding from NAR (Salvant, 1997).
Having real estate information available on the Web for consumers has been compared with
allowing the consumer a few minutes on the car lot without a salesperson. The consumer can kick
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the tires, study the features, study the condition, and do a little comparison shopping before they get
the salesperson to write up the deal. Similarly, the Web user, searching for a house, can do a great
deal of research while sitting in front of the computer instead of riding miles in the seat of an agent’s
car.

As the Internet is still a new frontier, real estate agents and firms have found several niches
in the market. Among these niches is the identification of the “For Sale By Owner” (FSBO) through
Web searches. FSBO signs are all over the Internet. In some cases, mall sites are setting aside space
specifically for FSBO’s. The International Real Estate Directory has set aside space on its site for
persons wishing to sell their homes without the help of a real estate agent
(http://www.ired.com/ired/dir/refsbo) (Eagar, 1997). Once identified, via a mall or individuals’ web
pages, agents are contacting the homeowners in an attempt to list the property. There is no evidence
to support that this way of contacting homeowners is more productive than responding to the FSBO
sign in their yard; however, shared interest in the Internet could be the start of finding “common
ground” to obtain the listing agreement with the seller.

Additional niches are found merely in the ability to say you have an Internet presence. For
example, the real estate agent can use it as leverage in a listing presentation to show they have an
interest in doing everything possible in order to produce a sale for the seller. Similarly, by
advertising email accessibility (via business cards and other promotions) and effectively utilizing
itas a normal communications medium, the agent shows they are willing to communicate in a means
that may be seen as more convenient to the customer. Although some agents have added these
approaches to their repertoire, their numbers remain low, thereby creating the niche.

At this point, the Internet’s presence in the real estate industry has been one of
supplementation rather than substitution. Not everyone is connected to the Web, so why would a
person solely market therein? Even if everyone was connected, would they each like to search for
an agent on the Internet, or will they choose based on the referral of a friend? If a customer wants
to talk with a real estate agent immediately, will they pick up their keyboard or pick up their phone?
The supplemental presence of the Internet does not necessarily bring the dread that the electric lamp
brings to the oil-maker. As abenefit, it has the potential for increased business for its partakers with
its flexible framework.

IMPACT OF THE INTERNET’S SHORTCOMINGS & BENEFITS--TRENDS IN THE
REAL ESTATE INDUSTRY

In the real estate industry, computers, as a source of entering and retrieving real estate listing
information, have been available for several years. Terminal-accessed online systems have
improved the efficiency of many operations. Newer software products sporting the Windows format
and operating system have produced easier search mechanisms and dressed-up reporting.
Nevertheless, a large number of real estate professionals still shun their use.A segment of real estate
professionals still rely on printed books (such as the Multiple Listing Service books) to conduct their
business. Others, more advanced but still below potential, use the computer but do not exploit the
full capabilities that it brings. As customers gain access to real estate information via the Internet,
real estate professional computerphobia will increase the technological and professional gap
between real estate professionals and their customers.

The failure of real estate professionals to know up-to-the-minute property information or to
possess the ability to communicate with their customers via email, will weaken the individual and
the firm that is involved. When the customer knows more than the supplier, professionalism fades.
When professionalism fades, the entire industry suffers. Individuals and firms that do not address
computerphobia will end up the losers in the new operating environment.

There are numerous sites featuring real estate information on the Web--approximately
10,000. Some of these sites feature firms; some of these sites feature individuals; some feature both.
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Obviously, with 10,000 sites present, if your site cannot be found, you have wasted your time and
your money investing in the Internet.

Internet technology is relatively new. The software, hardware, and design principles are still
evolving. What works today may not work as well (relatively) tomorrow. Investments of time and
dollars in creating a web site for the individual or corporation can result in frustration when
technological targets are constantly moving. Frustration can lead firms and individuals to abandon
what was once seen as a golden opportunity. Excluding telecommunications problems or
maintenance downtime of a user’s Internet service provider, the Internet affords the individual or
corporation a 24 hour-a-day virtual storefront. No longer is your customer’s entry tied directly to
the lock on your front door.

Sometimes removing the human interaction can actually improve the relationship. Fewer
interactions with busy receptionists, fewer disappointments from a slowly resumed call, and simply
providing a person what they want (when they want it) can oftentimes satisfy the customer. A happy
customer that is one step closer to signing a sales contract is a great customer to have.

There is strength to be gained from the ever-increasing number of Internet users. The ability
to make industry-wide changes in quality of service was mentioned previously. Additionally, there
is strength to be gathered in lessons learned.

Anyone entering the Internet arena in the early 21st century does not necessarily do so as a
trailblazer. Especially in the real estate industry, there are at least 10,000 other pioneering
experiences in place. Who has succeeded? Who has failed? Why have they done so? These are
just a few of the questions that any new entrant should consider. The new entrant may not have the
experience-based knowledge that the long-time Internet presence has, but they do hold a competitive
advantage in not repeating those mistakes.

Electronic mail creates an additional door whereby prospective customers can enter your
business. It complements your 24 hour-a-day virtual storefront and allows the customer interact
effectively with your firm. In the real estate industry, a customer searching for a property online
finds partial satisfaction when that perfect house is located. The next step requires that access to the
house be obtained. Will an agent’s phone number attached to a listing suffice? Not like a quick
email. Since the phone line is currently occupied by the Internet connection, hopefully the property
surfer who is supplied only with a phone number is taking good notes; otherwise, you may have just
lost a customer.Other email uses include communicating with closing attorneys, lenders, inspection
companies, fellow agents, and anyone else with whom you conduct your daily business. Email can
afford you the ability to carefully choose your wording, be as detailed as you desire, mass mail to
a list of recipients, and extend your communications arsenal.

Internet users have been shown to increase their usage as their experience increases. Once
an individual internally establishes that the content of the Internet is something to be relied upon,
questions and needs arising from many aspects of their lives may be answered by information found
therein. It could be hypothesized that as an individual’s usage increases, once the need for real
estate information arises, an individual will largely rely on the Internet to satisfy that need.

Push technology will give an added boost to the real estate business. The technology has
previously been available in some real estate online systems. An agent would enter the client’s
criteria and wait for a house of that profile to enter the market. The difference is that this trend will
make the same technology available to the customer via the Internet. A customer will be able to
enter criteria for their dream house once, and then allow the system to notify them upon its
availability. The customer will still need the access provided by the agent and ultimately the
professional direction through the sales process. Nevertheless, the participative environment
afforded by this trend will surely change somewhat the way agents conduct business.

The 50 percent increase in Internet access between August 1995 and April 1996 is certainly
a boost for any investment. What was a reasonable investment in August 1995 basically brought
a 50 percent increase in potential return in just eight months. For example, if a Web presence was
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capturing four additional real estate customers a month in August, increased access could potentially
secure six customers in April. Until the Internet fully saturates the market, similar returns can be
seen for the future.

The trends in audience illustrated that a varied group of Internet users is emerging.
Education, advanced computer literacy, and income are becoming less significant in identifying the
audience. This signifies that usage is becoming mainstream. For the real estate industry, a
mainstream audience fits their mainstream client base. It ensures that dollars invested in the Internet
as a business asset are not focusing on a single segment of their clientele.

Based on population trends signaling a decrease in the household size in the U.S., email
usage will likely increase as these geographically separated individuals communicate with family
and friends. Email utilization will feed the trend of increased familiarity breeding increased usage
(of which the real estate industry is sure to get a share) and bolster email as an effective
communications medium.

In its infancy, every presence on the Internet was seen as an island. To get to that island, you
had to know exactly what you were looking for and a good idea of how to get there. The merging
(sometimes by merely “linking” sites) of areas of similar interest into a single identifiable site has
facilitated the ease at which a user navigates the Web.

In the real estate industry, sites like RIN have linked the vast databases of property
information nationwide into a single site at http://www.realtor.com. Within this site, agents will
have a section accessible strictly for them (via userid and password), and customers will have at
their fingertips information that they did not search to their weariness to obtain. From this single
site, the customer can view properties in a specific area and identify realty firms and individuals to
further transact a deal. Links to firms’ or individuals’ web sites allow a one-way interview to take
place. The download time, ease of use, clarity, and perceived value of the information conveyed
may win a customer before the first vocal communications between the parties occur.Individuals
and firms that do not address the computerphobia problem will end up the losers in the new
operating environment. Hanks & Duncan (1995) categorized the computerphobics as avoiders,
deniers, stallers, and buck passers.

Mitigating computerphobia by various techniques does not necessarily produce the
Internet-savvy real estate professional. It does, however, produce a person more comfortable with
the device whereby the Internet and its benefits can be accessed. Comfort with the vehicle can lead
to a comfortable experience at the destination.

If your real estate site cannot be found, you have wasted your time and your money investing in the
Internet. Several opportunities converge at this point to mitigate its classification as a shortcoming.
These opportunities include: 1. The presence of powerful search engines on the Web. 2. The
presence of well-linked, highly-traveled sites such as RIN. 3. The presence of 10,000 experienced
real estate sites. 4. The presence of an incredible number of Internet professionals and consultants.

CONCLUSION

The Internet is the perfect site on which to build the real estate industry’s future. Without
reconstructing all the benefits, shortcomings, and trends, it can be succinctly summarized that:

1. The Internet is growing in size, usage and flexibility.

2. The Internet is becoming mainstream as an accepted communication medium.

3 An individual’s or firm’s presence on the Internet can expand their communication ability,
thereby strengthening their relationship with their customers.

4. The Internet’s shortcomings can be mitigated.
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A HISTORICAL VIEWPOINT CONCERNING THE
FEDERAL RESERVE’S ECONOMIC POLICIES
CONCERNING GOLD AND INFLATION
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ABSTRACT

This paper examines the relationships between gold, inflation, and the Federal Reserve’s
economic policies from a historical viewpoint. The conclusion, supported by historical evidence,
will show that the price of gold is not a reliable qualitative indicator. However, the price of gold
may serve as a qualitative indicator where investors’ reaction to economic news is concerned.

INTRODUCTION

In the mid-1990s, the Fed Chairman told a House banking subcommittee that gold prices
have become an important factor in the determination of short-term interest rates. The reference to
gold as an indicator raises many questions about the validity of current economic indicators, the
accuracy of the current economic models, and the consequences of possibly returning to some type
of gold standard. The primary items and questions considered are:

1. Gold and several other measures that are used to guide the Fed’s inflation watchers,

2. If the U.S. economy would be in a more stable condition if the dollar had remained linked
to gold,

3. What measures are considered to be better predictors of economic activity than the
traditional money supply growth,

4. Whether the Fed is telling the markets to watch metals (gold) for clues of how it will react

to economic changes and what they will do with respect to interest rates,

5. Why the Fed has suddenly decided that gold is a good predictor when it has not used gold
for so many years,

6. If rising gold prices signal the market’s inflation fears.

FEDERAL RESERVE INFLATION WATCHERS

Greenspan took care to stress that gold is just one of several measures that are being used
to guide the central bank’s inflation watchers. Some of the other measures include: 1. Consumer
Price Index (CPI), 2. Producer Price Index (PPI), 3. 30-year Treasury bonds, and 4. Commodity
Price Index.

In the mid-1990s, the CPI was less than three percent and the PPI was less than one percent--
the best performance since 1986, when oil prices declined dramatically. Those who are fearful of
double-digit inflation believe the 30-year Treasury bonds are accurate, inflation-sensitive indicators.
They point to the fact that 30-year Treasury bond prices have risen more than 150 basis points
between October 1993 and late June of 1994 (Kleison, 1994). A graph during this time would show
a long-term Treasury bond yield and how it has roughly paralleled the broad upward and downward
movements in consumer price inflation since the 1950s. This graph identifies the ends of seven
disinflations since World War II and before the 1990s. In each case inflation turned up after it had
been falling for at least a year. Commodity prices, however, may be one new index by which
economists may measure inflation.In a market economy, resources like labor and machinery are
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distributed on the basis of supply and demand. In this system, prices serve as the mechanism by
which resources are allocated to their most productive uses (Kleison, 1994). Inflation occurs when
there are persistent increases in the prices of many goods and services (Carlson, 1993). As inflation
rises, so does uncertainty about future inflation; this uncertainty then disrupts the functioning of the
price mechanism, leading to inefficiencies in resource allocation (Gwartney & Stroup, 1990).

It appears that the Fed has not found a suitable and reliable model for predicting inflation
and other economic trends. However, investors are becoming more confident in the economy due
to the Fed’s gradual raising of interest rates and reduced secretiveness. The Fed raised interest rates
at least five times in 1994 (Collins, 1994). For example, the bond market rallied after the second
interest rate increase on March 22, 1994, signaling less worry about inflation (Ullman, 1994)

SHOULD THE DOLLAR AND GOLD LINK BE REESTABLISHED?

The U.S. economy would not be better off if the dollar had remained linked to gold because
the gold-based dollar standard is too restrictive. The U.S. economy is simply too large to be linked
exclusively to gold.

On August 16, 1971, president Nixon cut the last link between gold and the dollar by
refusing to redeem dollars for gold at $35 an ounce, thereby destroying the post-World War I1
Bretton Woods International Monetary System (Nixon severs link between dollar and gold, 1971,
August 16). Some believe that it was a mistake, others believe it saved our economy. Those who
say that severing the dollar’s tie to gold was a mistake offer the following points to support their
argument:

1. interest rates have remained constant at rates rarely seen in our history. Before 1971, it was
highly unusual for long-term Treasury bonds to yield above five percent or for average
household mortgages to go much above six percent.

2. High interest rates threw the Savings and Loans organizations into deficits. Congress then
allowed the Savings and Loans to enter into other fields which they were ill equipped to
handle. How many hundreds of billions of dollars did this disaster cost us?

3. The U.S. suffered high inflation in the 1970s, which in turn made possible OPEC and the
rapid rise in oil prices. During that decade, the U.S. came close twice to a 1930s-style
financial collapse.

4. The U.S. banking system increasingly went haywire, making large, reckless loans to Third
World nations and to real estate developers and other borrowers.
5. The dollar turned volatile, becoming a plaything of ill-informed policy-making. It was the

Treasury Department’s signal that it wanted a weak dollar in the fall of 1987 that helped to
precipitate the great stock market crash. The zigzagging dollar distorted trade patterns,
giving new political life to trade protectionism (Forbes, 1991).

According to advocates of the gold standard, gold gives policymakers a target and a compass
by which to base their policies. It is a fact that the indexes used so far lack the accuracy and
predictability of gold. No other compass works as well as gold. Economists have yet to devise a
commodity index that, over time, successfully mimics gold as a quick, reliable indicator of inflation
or deflation (Forbes, 1991).

The U.S. abandoned the gold standard in order to gain more control of the economy.
Policymakers needed more control to promote high aggregate demand and employment. The key
flaw in the gold standard was its restrictive nature. Under the gold standard, those in charge of the
monetary policies were unable to expand the quantity of money for counter cyclical purposes in
recessions or other periods in which it may have been deemed desirable to boost economic activity
(Thomas, 1986). Because of the restrictive nature of the gold standard, the first 150 years of U.S.
economic history were filled with severe cyclical recessions.
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Proponents of the rational expectation hypothesis (REH) emphasize that in today’s economy,
the effort required to substantially eradicate inflation would be intolerable. Proponents of REH, who
emphasize the adverse consequences of inflation, and some members of the Reagan Administration
in the 1980s, go one step further and advocate the return of the gold standard in order to circumvent
the ability of the monetary authorities to pursue stimulative anti-recession policies, hence
eliminating the perception on the part of the public that the authorities will do so (Thomas, 1986).

WHAT MEASURES ARE GOOD PREDICTORS?

Money supply growth, the beacon of the Federal Reserve policy for most of the 1980s, is no
longer considered to be a good predictor of economic activity. What measures are now considered
to be good predictors? M1 is the narrowest and most widely used definition of the money supply.
Recent developments in financial markets have changed the nature of M1.

Prior to the late 1970s, regulatory practices prohibited financial institutions from offering
interest-earning checking accounts. During the late 1970s, M1 was almost entirely composed of
currency and demand deposits, neither of which earned interest. With the financial deregulation of
the 1980s, all of this changed (Gwartney & Stroup, 1990). Interest-earning checking deposits
account for more than one-third of the money supply. In contrast with currency and demand
deposits, these other checkable deposits are part transaction money and part savings. Therefore,
because of the changing nature of M1, a given growth rate in the money supply will exert a different
impact on output, employment, and prices than was true prior to 1980.

Gavin (1994) states that M1 is no longer a good indicator of present or future economic
activity because of the different monetary policy adopted by policymakers in the early 1980s. Gavin
explains that during the 1960s and 1970s, policymakers were less concerned about inflation. The
policymakers’ attitudes were due in part to relative lack of concern and lack of confidence that
monetary policy could control inflation (Gavin, 1994).

Gavin’s (1994) explanation of how this turn of events occurred focuses on the relationship
between M1 and the Gross Domestic Product (GDP). The definition and the nature of M1 are
explained above, but in order to better understand the relationship dynamics between M1 and GDP,
itis necessary to understand what GDP is. GDP equals gross domestic income (the sum of domestic
consumption and domestic saving).

Prior to 1980, M1 and the nominal GDP moved together. Between 1960 and 1980, the trend
in nominal GDP grew 3.4 percent, on average, faster than the trend in M1. However, since 1982,
the trend in M1 has grown 1.4 percent faster than the trend in nominal GDP and fluctuations in M1
no longer coincide with those in nominal GDP (Root, 1990).

FEDERAL RESERVE INDICATORS

If gold is such a great predictor, why has the Fed eschewed it for years in favor of other
indicators? History shows that no single indicator is able to accurately forecast the future direction
of the economy. However, several economic variables do tend to reach a high or low prior to the
peak of a business expansion or the trough of an economic recession. These variables are called
leading economic indicators. Each of the 10 components in the Index of Leading Economic
Indicators series is standardized and weighted.

The index has forecasted each recession since 1950. Generally, the index turned down eight
to 11 months prior to a recession. There has been significant variability, however, in the lead-time
of the index. The downturn in the index was only three months prior to the 1982 recession and four
months prior to the recession of 1957-1958.
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CONCLUSION

The Fed appears to be having trouble developing models that accurately predict economic
trends. Recent developments in the economies of the U.S. and other countries have rendered
traditional models useless.

The Fed is using the discount rate to slow the growth of inflation by raising the discount rates
slowly in small increments. The result, for the short run, is reduced inflation growth. However, our
economy has shown a propensity to produce periods of inflation despite such attempts.

Some people support returning to the gold standard, citing many convincing reasons for their
position. However, because of the size and complexity of our economys, it is highly unlikely that
we can return to the gold standard. Historical evidence reveals some correlation between the price
of gold and other economic indicators, but the behavior of these indicators can not be reliably
predicted.

The Fed may be telling the markets to watch gold for indications of what it will do with the
discount rate, but it is implicit rather than explicit when it refers to gold as an indicator. The
evidence suggests that as the economy becomes more complex, the economic models must become
more complex and comprehensive.
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